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The Eenvoi Doctrine in Conflict of Laws. — A recent case in the 
Surrogate's Court of New York, In the Matter of Tallmadge (Surro- 
gate's Ct. N. Y. Co., 1919) 62 N. Y. L. J. 215, would seem to be the 
first American decision which has squarely presented the so-called 
renvoi theory in dealing with questions of conflict of laws. It be- 
came material to decide what rules should govern the construction 
of the will of one Chadwick, an American citizen domiciled in 
France, under Section 47 of the Decedent's Estate Law, 1 providing 
that the property of the decedent shall be governed "by the law of 
the state or country of which the decedent was a resident at the time 
of his death." 2 Under the French law the will of a foreigner who 
ha3 not acquired the civil rights prescribed by Article 13 of the 
French Civil Code, is interpreted according to the law of his na- 
tionality. 3 It is, therefore, pertinent to determine whether, when the 
New York law says it will adopt the French law, it means the rules 
which the French courts would apply if the deceased were a French- 
man domiciled in France,* or the rules which the French courts 
would apply if they were called upon to adjudicate this particular 
case. If the latter is intended and it be assumed that France has 
adopted the renvoi, a further problem arises as to whether the "inter- 
nal law" of New York or the whole body of New York law, including 
the conflict of laws rules, shall govern. 

Since Section 47 of the Decedent's Estate Law is declaratory of 
the common law, 5 a consideration of Anglo-American decisions rela- 
tive to the renvoi doctrine will be helpful. Of the few cases to be 
found in the English reports, only one has reached an appellate 
court, 6 and in all but one, 7 the courts seem to have been unaware of 
the renvoi problem involved, 8 a situation which has given rise to a 
clear conflict of opinion among the leading writers on the subject. 9 

1 Laws of 1909, c. 18 (N. Y. Consol. Laws, c. 13) §47. 

2 In legal phraseology "residence" is synonymous with domicil. De 
Meli v. DeMeli (1890) 120 N. Y. 485, 491, 29 N. E. 958; Matter of Cleve- 
land (1899) 28 Misc. 369, 471, 59 N. Y. Supp. 985. 

3 Dr. C. H. Huberich was called as an expert in the principal case, 
and testified that such was the law of France. 

* French Civil Code, 1906, §§1039, 1044. 

s Cross v. United States Trust Co. (1892) 131 N. Y. 330, 340, 30 N. E. 
125; Story, Conflict of Laws (8th ed.)§479f ; 2 Wharton, Conflict of Laws 
(3rd ed.) §599f. 

o Bremer v. Freeman (1857) 10 Moore's P. C. 306. 

7 In re Johnson [1903] 1 Ch. 821. A helpful discussion of this case 
will be found in 25 Law Quarterly Rep. 145, et seq. 

8 For a complete statement and discussion of these cases, see 10 
Columbia Law Rev. 327, 332 et seq.; 31 Harvard Law Rev. 523, 537 
et seq. 

That it has been so accepted : Bentwich, Domicile and Succession, 
164 et seq. "The authorities are strong to show that English courts have 
generally, if not invariably, meant by the law of a foreign country, the 
whole law of that country. Each of the cases referred to in support of 
that statement may be opened to minute criticism, but their general ten- 
dency is unmistakable." Dicey, Conflict of Laws (2nd ed.) 716. Contra: 
Abbott, 24 Law Quarterly Rev. 133; Lorenzen, 10 Columbia Law Rev. 
327, 332; 27 Yale Law Journal, 509. "English law . . . cannot be 
said to have either accepted or repudiated the renvoi theory in general. 
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And while it seems that, in its narrower sense, 10 it has been accepted 
by lower courts in cases where the testamentary formalities of 
English law were declared adequate by the foreign law to which the 
rules of the lex fori referred, 11 the case of Bremen v. Freeman 1Z 
in the Privy Council cannot be taken as clear authority either way. 13 
In the wider sense, 14 it would seem to have been adopted in refer- 
ence to a foreign judgment as to post-mortuary succession to mov- 
ables 15 and a decree of divorce, 18 but to have been rejected in a case 
similar to the present. 17 

In this country, as a matter of authority, the renvoi has received 
even less support, and the word itself seems not to have been men- 
tioned in the decisions. A renvoi in the Buechverweisung or remis- 
sion sense, however, has been read into certain cases involving the 
validity of a will, 18 the rights of a widow 19 and the validity of a 
marriage, 20 but has probably been rejected in a matter of negotiable 
instruments. 21 In the Weiterverweisung or transmission sense, it 
is supported in one recent case. 22 

On principle, the renvoi doctrine is equally unsupportable. The 
guiding principle of conflict of laws is the rule of convenience, and 
if the renvoi offers do practical solution, its acceptance is not justifi- 
able. Used in the remission or Ruechverweisung sense, it would 
require the New York court to adopt the French law in its entirety, 
including its conflict-of-laws rule with its reference back to the 

In a few cases it has, indeed, given answers favorable to the theory 
. . . but . . . they can fairly be described as special cases not 
justifying any general statement." Bate, Notes on the Doctrine of 
Renvoi, 9. 

10 When "the conflict-of-laws rule of the forum refers to a foreign 
law, the conflict-of-laws rule of which, in turn, refers the matter back 
again to the law of the forum," renvoi is applied in the narrower sense 
(Rueckverweisung) . 31 Harvard Law Rev. 523, 524. 

11 Collier v. Rivaz (1841) 2 Curt. Ecc. 855; In the Goods of Lecroix 
(1887) L. R 2 P. D. 94. 

12 Suprp, footnote 6. 

is Dicey, op. cit., 716; Bentwich, op. tit., 166, 167; 24 Law Quarterly 
Rev. 133, 143 et seq.; 31 Harvard Law Rev. 523, 542, et seq. 

«" . . . the conflict-of-laws rule of the forum refers the jural 
matter to a system of law, the conflict-of-laws rule of which, in turn, 
refers the matter on for decision by the law of still a third legal unit 
. . . The German term for this juridical process is 'Weiterverwei- 
sung.'" 31 Harvard Law Rev. 523, 525. 

"/» re Trufort (1887) 36 Ch. 600. 

10 Armitage V. Attorney General [1906] P. 135. 

"Hamilton v. Dallas (1875) L. R. 1 Ch. D. 257. 

18 See Dupuy v. Wurtz (1873) 53 N. Y. 556, 573. 

10 Harral v. Harral (1883) 37 N. J. Eq. 458, aff'd. (1884) 39 N. J. Eq. 
279; 31 Harvard Law Rev. 533, 565, et seq. 

2 °Lando v. Lando (1910) 112 Minn. 257, 127 N. W. 1125. 
. "Bel! v. Riggs (1912) 34 Okla. 834, 127 Pac 427; 11 Michigan Law 
Rev. 236. 

22 See Guernsev v. Imperial Bank of Canada (1911) 188 Fed. 300, 
301 (semble). 
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New York law. But since it is assumed that France has adopted 
the renvoi, 23 the application of this rule by New York would cause 
a remission to France, resulting in an endless cycle. This would be 
obviated, it ha3 been suggested, by denoting the internal law of New 
York as governing on the relation back from France. 24 Not only is 
there no logical reason for drawing the distinction at this point, but 
it involves the substitution of the French conflict-of-laws rules in the 
New York courts, 25 clearly an anomolous situation. And on the 
same basis, a French court would find itself acting as a New York 
court, with the result that the uniformity sought to be obtained is a 
nullity. 

Eminent jurists have suggested a modification of the renvoi doc- 
trine known as the "neutral disclaimer of jurisdiction" or "desiste- 
ment" theory, by which each state applies its own "internal law." 28 
This is advanced on the presumption that the "internal law" of each 
state makes no provision for cases of the type under consideration, 
and this gap is filled by the expedient of treating all cases before the 
particular forum as entirely domestic to it. 27 Such a rule would re- 
sult in placing the solution of each case upon the jurisdiction which 
by chance is selected as the forum, although that jurisdiction may 
have no other connection with the case. 

Another possibility, and that actually adopted by the court here, 
is for the New York court in the present case to apply the "internal 
law" of France, i. e., that law which a French court would apply if 
the decedent were a French national, domiciled there. In doing this, 
the New York court would not be enforcing French law, but New 
York law. It is, in substance, saying that the New York law, under 
these circumstances, accepts the French rule as a means of guidance ; 
in other words, treats it as one of the operative facts from which to 
draw its conclusions of law. In doing so, it is submitted, the court 
has followed the line of greatest convenience and least confusion. 

23 Forg-Dicth Heir v. Tax Adm'n. (Ct. of Cassation 1882) Clunet 
[1883] 64. 

"Bentwich, op. cit., 183 et seq.; cf. 27 Yale Law Journal 509, 524, 
el seq. 

25 See dissenting opinion of Taschereau, J., in Ross v. Ross (1894) 
25 Sup. Ct. of Canada 307, 353, et seq. 

2« 10 Columbia Law Rev. 190, 200, et seq. 

"Westlake, Private International Law (5th ed.) 33; 27 Yale Law 
Journal 509, 512, et seq. 



